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F. Enforcement Posture of the Compliance Agencies 


Under the Executive orders aud OFCC regulations, compliance agencies 
may impose three types of sanctions: (1) prohibiting the award of a 
contract to a bidder, (2) canceliation or termination of ex2sting 
cont-acts or debarment from additional contracts, and (3) withholding 

892 

of progress payments. 

If the preaward review, which is required of all bidders on 

893 ; 


contracts’ of $1 million or more, reveals deficiencies in the 


company's employment practices, then the compliance agency must requ 


the contracting agency to delay award of the contract until the bidder 
- ‘ 894 
s 894 


develops an affirmative action plan to correct the deficiencies. Fro: 


1965 ta 19/., according to OMB, compliance agencies requested delay of 
895 - 5 
contract yards 10 or 12 instances. OFCC- does “not know how 
896 ae 


L972, or how many occurred 


Part II of this report supra, 
41 C.F.R. § 60-1.20(d) (1974), 


41 C.F.R. 8 60-2.2(c) (1974). 


OMB Budget Analysis, supra note 846. 
896. Interview with Robert Hobson, Associate Director, Nonconstruction 
Operations, OFCC, Oct. 29, 1973. - j 
897. Wooten interview (July 18, 1974), supra note 7/4. There is some evidence 
that agencies fail to comply with OFCC regulations requiring preaward reviews 
In an investigation of 84 Federal contracts, each exceeding $1 million, GAO 
found that almost 30 percent had been awarded without a preaward review. 

1975 GAO Report, supra note 726, at 35-6 and 49-50. 
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seen awarded, the contractor may be selectec 


Once a contract has 
for review if a complaint has been filed by one of its employees, if 
its employment records indicate that its workforce suffers from under- 

898 
utilization of women and minority workers, or if the compliance 
agency wishes to conduct a followup review to verify that the contractor 
is abiding by the promises it made previously, When an agency finds that 
firmetive action plan is not acceptable or that the contractor 
fis not following its plan, the agency is required to issue a notice 
to the contractor, requiring it to show cause, within 30 days, why 
proceedings should not be instituted. During the 30-day period, the 
agency is required to negotiate with the contractor to resolve the 
. 699 

deficiencies. 

The show cause notice, in effect, shifts the burden of proof to 


the contractor to show that it is in compliance. Since this notice is 


sanction proceedings, OMB has determined that 


the issuance of show cause notices is a possible indicator of agencies'=- 
900 


commitme 


tended to issue Show cause notices to about 2 percent of the contractors 


901 


reviewed in 1971. In fiscal year 1972, this same rate was maintain 


—————$$ 


898. Agencies have been instructed by OFCC to investigate the employment 
practices of a selected nv iber of their total contractor facilities; the 
means of selection is the Revised McKersie Systen, explained on pp. 


supra. 
899. See Part II of this report Supra. 
900. OMB Budget Analysis, supra note ’846, 


901. Id. 


to standards of strict -enforcement. OMB found that agencies 


297 
Agencies conducted approximately 20,839 reviews and issued 404 show cause 
notices. In fiscal years 1973 and 1974, the issuance of show cause 
notices increased slightly. Out of 21,825 contractors reviewed in 
902 
fiscal year 1973, 698 (or 3.2 percent) received show cause notices. 
1974, 3.6 percent of reviewed cont’ 1ctors received 

such a notice. The agencies varied widely in the frequency with 


904 
which they issued show cause notices. For example, in fiscal year 


1974, DOD issued such a notice to 16.7 percent of the contractors it reviewed, 


while three of the agencies issued no notices at all. There does not appear 
any relationship between the staffing or budget levels of the 
; 905 
agencies and the frequency with they issus show cause notice 
Although OFCC regulations require agencies to issue a show cause 
notice prior to negotiating with the contractor for corrections of 


violations, it appears that many agencies issue such notices only after 


protracted negotiations have broken down. AEC, for example, does not issue 


902. OFCC, Suma Monthly Progress Reports, FY 1973; See Tables 
and C in Appendix f a listing of the number of show cause notices 
by each agency. 


903. Out of 12,247 contractors reviewed, 444 (3.6 percent) received show 
cause notices. See Table C, Appendix. In its review of DOD and GSA 


pliance pxograms, GAO found that 48 percent of the show cause notices issued 


by DOD and 33 percent or more issued by GSA were in response to a contractor's 


failure to prepare or update a written affirmative action plan. 1975 GAO 
Report, supra note.726, at 26. 


904. See-Table D in the Appendix to this chapter. 


905. On the hypothesis that more thorough reviews would both cost more and 
also be more likely to lead to a show cause issuance, this Commission com- 
pared the average ci per review, by agency, with the percentage of con- 
tractors issued a sh cause notice. There did not appear to be a relation- 
ship between the approximate amount spent by each agency on a compliance 
review and the issuance of show cause notices. Id. 
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a show cause notice upon finding that a contractor has failed to develop 
906 
an affirmative action plan, although OFCC regulations clearly require 
907 


such action. GSA does not take any action other than negotiating upon 
finding that a contractor has failed to prepare a utilization analysis or 


goals and timetables. Only if the contractor repeatedly refuses to comply 
908 
with the regulations does GSA issue a show cause notice. HEW follows 
909 
a similar practice, as do the Departments of Commerce and the Treasury 


If the centractor's response to the show cause notice is inadequate, 


the compliance agency is required to issue a notice of proposed 


911 
debarment, allowing the contractor 14 days in which to request a hearing. 


As of February 1975, only nine companies had been debarred in the 10 years 
since the Executive Order was issued. The first contractor was debarred 
the introduction of legislation proposing t2 remove 
Six of the nine debarred companies were small sjecialty 
The first nonconstruction contractor, which was 
Deposition of Armin Behr, Assistant Director, Contract Compliance, AEC, 
2, 1974, in Legal Aid Society of Alameda County v. Brennan, Supra note 


c 
0. -According to Mr. Behr, a show cause notice is issued only atter initial 
neiltation fails. 


orm oo 


own 


-F.R. 60-2.2(c) (1974). 


908. Deposition of Betty A Mulholland, Assistant Director, Contract Compliance 
r y > > ? > 
Region IX, GSA 70-71, Sept. 27, 1973, in Legal Aid Society of Alameda County v. 


Brennan, supra note 830, 


909. U.S. Commission on Civil Rights, The Federal Civil Rights inforcement 


Effort--1974, Vol. III, To Ensure Equal Educational Opportunity 275-305 


(January 1975). 


910. GAO Report, supra note 830. See also 1975 GAO Report, supra note 726, 
at 27-9. 


G11. 41 C.F.R. 8 60-2.2(c) (1974). 


912. Legislative History, supra note 847, at 439. 
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913 
debarred in August 1974, was also a small employer. Three of the nine 
914 


companies had been reinstated as of February 1975. No notices of 


proposed debarment were issued during fiscal year 1974 and only two had 
915 
been issued during the first half of fiscal year 1975. The withholding, 


of progress payments was authorized in April 1973, but as of February 
916 
1975 this sanction had never been used. 


TT 


913. The companies and dates of debarment were as follows: Edgely 
Air Products, Levittown, Pa. (Sept. 17, 1971); Randeb, Inc., Newton 
Square, Pa. (Mar. 7, 1972); Russell Associates, Philadelphia, Pa. 
(Aug. 29, 1972); McNikol-Martin Co., Clarksburg, W. Va. (Mar. 1973); 
Harry Myhre, Harrisburg, Pa. March 27, 1974); Dial Electric Co., 
Denver, Col. (Nov. 10, 1973). Memorandum to Heads of Agencies from 
Philip J. Davis, Acting Director, OFCC, Mar. 23, 1973. Telephone 
interview with Philip. J. Davis, Director, OFCC, Jan. 8, 1974; Wooten 
interview (July 18, 1974), supra note 774; Sims and Reed interview 
(July 197 1974}, supra note 798. A nonconstruction contractor, 

Hesse Envelope Company of Dallas, Texas, was debarred on Aug. 8, 1974. 
Memorandum to Heads of Agencies, from Philip J. Davis, Director, OFCC, 
Aug. 8, 1974. In October 1974, two additional nonconstruction con- 
tractors were debarred, Blue Bell, Inc., a clothing manufacturer in 
Greensboro, N.C.; and Dibert, Bancroft, and Ross, a metal working 
company in Amite, La. Department of Labor News Release No. 74-644 


914. Edgely Air Products and Russell Associates were reinstated on 
March 23, 1973; Dial Electric was reinstated on May 16, 1974. Sims 
and Yeed interview (July 19, 1974), supra .ote 798, and telephone 
interview with Doris Wooten, Special Assistant to the Director, OFCC, 
Feb. 26, 1975. 


915. Wooten interviews (July , 1974), supra note 774, and (Feb. 26 
supra note 914. 
euprs 


916. Wooten interview (Feb. 26, 1975), supra note 914. 
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MEMORANDUM TO: Heads of All 4 


\eencies 
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SUBJECT: oe Show Cause Nofices 
ane Mil, or bee 
FROM: i _ PHILIP J. DAVIS. foo dif ee 
‘ Director sommes L. le? °F ~ iw vs 


. 
oe 


it-has come to the attention of the Office of Federal Contract Compliance 


that avery “pitheg proportion of the 30 day Show Cause Notices (SCN's) ~~ 


being issued by the Agencies are not being resolved within 30 days. Se? 
SCN's remain oufsfanding, on the average, fo: xy as rnuch as $8 
some agenctes: . -- ‘ ig 


This situafion is, of course, intolerable and contrary to our regula: 


tions, Part 60-2. ers | aayeieane that upon finding that a contractox : : 


s.no affirmative action. program.or has deviated substantially from - -. 
approved Krconve action program or that his prograrn is not 2 __” 
zeceptable, the compliance agency shall issue a notice to the contractor 
ziyin ing him SU G35 & show Cause why enforse wre nk pri Cec@ings vider 

e Executive Order should not be instituted. Subpart (c)(1) of the sarne 
“part further provides that if the contractor fails to show good cause for 
bis failure or fails to remedy that failure by developing-and implementing 
aa acceptable affirmative action program within 30 days, the compliance 
2zgency, upon fhe approval of the Director of OFCO, shalt immediately - 
sue 2 notice of proposed cancellation or termination of existing con~ 
racts or subcontracts and debarment from future contracts and subcon— 

acts pursuant to S60-1,26(b) of this Chapter, giving the contractor K 
“ays to request 2 hearing, Ifa request for a hearing is not received 
within 14-days from such notice, the contractor rnust be declared in-- 
eligible for future contracts and current contract 
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s must be terminated 


for default, There are no options available under these regulations, 
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¢ Under Revisea Order 14, Part 60-60. 7 (a) the compliance 


:cf 


Ave»;nc y 


mas f. 
have either found the contractor in compliance, or rnust have issued 

a show cause notice within 60 days of receiving the contractor's AA}? 
and support data, If a show cause notice is issued, the rnatter must 
be resolved within 30 days ora l]4 day notice of intent to debar, terrninate 
and/or cancel must be issued. If the contractor does not respond wit! 


a ee 
a request for hearing within 14 days 


» the contractor must be declared 


ineligible for future contracts and current contracts rnust be terrninaica 
for default. Any deviation from. this time schedule must be 


epproved 
in advance by the Director of OFCC. 


At any point the contracto: 
of course, avail himself of the hearing procedures set out jn the regula 
tions (41 CFR Parts 60-1.26 and 60-2. 2). 


may, 


